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The aim of this InBrief series is to provide a synthesis of various chapters of the ten free trade agreements (FTAs) recently concluded
by the European Union with developing countries, as well as other relevant trade agreements when appropriate. Each InBrief offers
a detailed and schematic overview of a specific set of trade and trade-related provisions in these agreements.

Rules of Origin (RoOs) are an integral and
increasingly important part of trade agree-
ments, and are one of the main trade policy
instruments that still remain, in the wake of
the World Trade Organization's (WTO) quest
to phase out tariff (and to some extent non-
tariff) barriers.

As trade policy often requires the differenti-
ated treatment of foreign goods entering a
given domestic market, RoOs are used as a
means of establishing the 'economic nation-
ality' of goods and their eligibility under
trade preference programmes. RoOs there-
fore provide guidelines for establishing the
origin of goods, i.e. not just the source from
where they have been shipped, but also the
place where they are deemed to have been
produced. This ensures that concessionary
access to a given market benefits the
intended recipient countries or regions
rather than third-party countries. Major
trade distortions would occur if RoOs
depended solely on the geographic location
from which goods are shipped, as producers
would merely channel their exports to a
given market via countries that enjoy the
most favourable access to that market (in a
process known as 'trade deflection’). From a
development point of view, preventing trade
deflection is the only legitimate - apart
from being the original - rationale behind
RoOs. However, current RoO regimes have
increasingly gone beyond this key require-

ment and are seen by many stakeholders -
especially in developing countries - as a
form of protectionism that has led to an
underusage of preferences and restricted
market access.

Rules of Origin as a potential
barrier to trade

By their very nature, RoOs are often elabo-
rate sets of rules that apply in a non-
homogenous manner across product
categories. Owing to the vast array of often
highly differentiated products featuring in
international trade, RoOs attempt to cap-
ture all eventualities and product configura-
tions. This means that the rules are often
extremely complex and technical. RoOs
therefore present the dual challenge of
being frequently difficult to interpret, while
at the same time prescribing origin configu-
rations that may be geared more towards
the industrial interests of host countries
rather than those of the intended benefici-
aries or trading partners. An example of the
latter would be RoOs prescribing that a spe-
cific input material of a finished good must
be sourced locally in order to provide that
good with 'originating' status. Absence of
the relevant local production capacity for
such inputs would effectively render certain
locally-produced finished goods (despite

being covered by the trade agreement) ineli-
gible for preferential market access.

The rapid integration of the world's
economies accompanied by growing trade
flows has led to increasingly fragmented
production. Goods often undergo different
stages of production in a number of coun-
tries, depending on their comparative
advantages and particular industrial
strengths. Added to that, new industrial
configurations, in both producer-driven and
buyer-driven value chains, have globalised
production in many product categories. Raw
materials may be grown or produced in one
country, converted into finished goods in
another, and offered for sale in a third.
However, many RoOs do not fully recognise
these (constantly changing) industrial con-
figurations and can easily retard the effec-
tive utilisation of trade preferences. In fact,
most preferential RoOs have not changed at
all since their origins in the 1970s, while pro-
duction structures and supply chain config-
urations have. As a result, many RoOs
impede rather than facilitate preferential
market access.

In practice, therefore, preferential access to
a given market under a trade agreement is
more limited than the product coverage
may at first suggest. Adherence to specific
RoOs often places a substantial burden on
producers in exporting countries, who not
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only must be familiar with the specific rules
pertaining to their export goods as well as
the related administrative requirements, but
may also be required to reconfigure the
sourcing of inputs so as to become eligible
for preferential market access. This would
necessarily entail a diversion away from cur-
rent sourcing configurations, which have
most probably been put in place as being
the most efficient and cost-effective
options. Studies have shown that difficulties
in the use of tariff-free market access can
often be explained by the presence of
restrictive RoOs. For instance, a recent UNC-
TAD study has shown that, in 1999, only a
third of imports into the European Union
(EV) that were eligible under the
Generalised System of Preferences (GSP)
actually entered the EU market with
reduced duties.

The European Commission recently pub-
lished a Green Paper on the future of rules
of origin in preferential trade arrangements
with a view to encouraging a wide-ranging
debate on the RoOs in its trade arrange-
ments.?

Main elements of rules of
origin

Origin criteria

RoOs contain various criteria for determin-
ing origin and hence preferential market
access. There are numerous commonalities
across the various RoO regimes that are
applied worldwide, especially among the
trade preference programmes that the EU is
a party to. The RoOs of the EU's non-recipro-
cal preference programmes also contain
shared principles. These programmes
include the GSP for developing countries
and the Cotonou Agreement for the African,
Caribbean and Pacific (ACP) group of coun-
tries.

The overarching principle underlying the
EU's RoOs in their various configurations is
that goods are deemed to originate in the
beneficiary country if they are 'wholly
obtained' or if 'substantial transformation’
has taken place. 'Substantial transforma-
tion' is deemed to have taken place if one of
the following three criteria have been ful-
filled:

1) the minimum value added (VA) rule:
whether a prescribed minimum value
has been added locally (in terms of a
given percentage usually based on the
ex-works price of the good);3

2) the change of tariff-heading (CTH) rule:
whether the good has been substan-
tially transformed to result in a different

tariff heading to that of the input mate-
rials used; and

3) the specific process (SP) rule: whether
prescribed processes have been under-
taken in the production of the good in
the preference-eligible exporting coun-
try. Associated with this latter point is
the frequent listing of insufficient pro-
cessing activities which on their own are
unable to confer local origin on the
good.

Cumulation

Cumulation is an important concept in RoOs
and can determine the level at which coun-
tries are able to use the trade preferences
available to them within a free trade agree-
ment (FTA) or a unilateral preference pro-
gramme. Cumulation refers to the extent to
which production may be aggregated with
other countries without losing originating
status for the purposes of the applicable
RoOs. In effect, cumulation is a derogation
from one of the core concepts of origin, i.e.
that of a product having to be ‘'wholly
obtained' in the exporting country. The
availability (or unavailability) of cumulation
by extension can lead to trade enhance-
ment, diversion or suppression.

Different forms of cumulation are provided
for under the EU's preference programmes:

e Bilateral cumulation with the EU is the
simplest form of cumulation, and
merely provides for the use of EU-made
inputs in the production of EU-destined
goods made in the beneficiary country.
Such cumulation therefore deems EU-
inputs to originate in the exporting
country for the purpose of qualifying
under a trade preference programme.

e Diagonal cumulation is also provided for
in the EU's trade preference pro-
grammes, and allows a limited use of
intermediary inputs from third countries
who are not party to a particular FTA to
be counted as being of domestic origin.
However, such diagonal cumulation is
usually only possible following the con-
clusion of FTAs or administrative cooper-
ation agreements between the
cumulating countries. Diagonal cumula-
tion certainly has the potential to signif-
icantly widen free trade areas by
incorporating countries with established
trade links. See also the comment on
regional cumulation.

e Full cumulation refers to provisions that
allow the unlimited use by the home
country of inputs originating in certain
other countries.4

e The EU's GSP contains a provision on
regional cumulation (which is in effect
diagonal cumulation with regions).

This allows production to be cumu-
lated among three predefined groups
of developing countries (i.e. the
SAARC, ASEAN and Andean
Community countries).

All forms of cumulation (apart from bilateral
cumulation) require compliance with certain
administrative requirements between coun-
tries, as well as consistency with their RoO
regimes.

Tolerance rules

All RoOs in EU FTAs and preferential trading
arrangements contain tolerance rules, also
known as de minimis rules. These allow
manufacturers in countries that are party to
an agreement to use non-originating mate-
rials up to a certain preset percentage value
(usually based on the ex-works value of the
final good) in the production of goods with
originating status. Should the specific work-
ing or processing rule, as outlined earlier,
already provide for the use of non-originat-
ing materials, the general tolerance rule
cannot be used to exceed the percentage
specified in the list rule.

Box 1 Rules of Origin and the WTO

In its role as the supervisor of the multilateral
trading system, the WTO has devised a set of
guiding principles relating to RoOs. These are
found in the 1994 Agreement on Rules of
Origin and in the work of related bodies and
institutions (for instance, the Committee on
Rules of Origin). The 1994 Agreement sets out
basic principles on RoOs rather than detailed
harmonised rules to be used by all WTO
member countries. Furthermore, the
Agreement relates only to RoOs used in non-
preferential trade and not to those contained
in regional and bilateral preferential trading
arrangements. The Agreement also paves the
way for a harmonisation programme to make
RoOs more predictable, objective and under-
standable. Importantly, RoOs are supposed to
be positive in their nature, i.e. they should
state what does confer origin rather than
what does not. This would remove some of
the arbitrary interpretation often associated
with RoOs. Work on RoOs at the WTO is ongo-
ing, although several deadlines have already
been missed. The eventual outcome may lead
to a single set of RoOs, to be applied uni-
formly to all non-preferential trade by all
WTO member countries.

For RoOs in the WTO, see
www.wto.org/english/tratop_e/roi_e/roi_e.htm
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Tolerance percentages in EU FTAs and non-
reciprocal arrangements are generally set at
either 10% (in the case of the GSP and all
FTAs except that with South Africa) or 15%
(in the case of the agreement with South
Africa and the Cotonou Agreement).

Drawback provisions

Drawback refers to instances in which non-
originating materials used in the manufac-
ture of final goods having originating status
(and subsequently exported) receive an
exemption from or remission of import
duties. The concept of drawback is an
important one, as most RoOs contained in
FTAs consider inputs from third countries to
be ineligible for any special drawbacks of
import tariff rebates if such inputs are used
directly in the production of exports to the
market of the preferential trading partner.
These drawback provisions can thus act as a
disincentive against the use of non-originat-
ing inputs from third countries, and in prac-
tice to some extent mitigate against the
potentially more broad-based benefits that
cumulation can provide. However, some EU
FTAs (for instance, those with Morocco,
Tunisia and Algeria), as well as the Cotonou
Agreement and the EU GSP, contain no
drawback prohibitions.

Documentary evidence

Common to all EU FTAs, as well as EU prefer-
ential regimes for other countries, is the
need to adhere to the requirements relating
to trade-related documentation. The agree-

ments require the use of EUR.1 movement
certificates, as well as associated declara-
tions for shipments to the EU, to provide
evidence of the originating status of the
products shipped. EUR.1 forms are issued by
the customs authorities of the exporting
country, who verify the accuracy of the
information contained in them.

Documentary evidence regarding the source
of input materials used, and their originat-
ing status, is generally required to be kept
for three years.

Summary

Rules of Origin are an integral and increas-
ingly important part of trade agreements,
and are one of the main trade policy instru-
ments that still remain, in the wake of the
WTO's quest to phase out tariff (and to some
extent non-tariff) barriers. While the primary
aim of RoOs is to ensure that preferences
accrue only to the signatories of a preferen-
tial trade agreement, they are often complex
and can act as a barrier to trade. RoOs con-
tained in EU FTAs rely on the basic premise
that goods must be 'wholly obtained' or 'suf-
ficiently processed' in the party country in
order to be granted originating status and
thus become eligible for trade preferences.
The main criteria used for deciding whether a
good has been subject to sufficient local pro-
cessing are the change in tariff heading rule
(CTH), value-added criteria (VA) and specific
processing (SP) rules. Further key features of
RoOs are the degree of flexibility they provide
for cumulating production with other coun-
tries, drawback rules that disallow the refund

of import duties on non-originating materi-
als, tolerance rules which provide flexibility
with regard to local content, and administra-
tive requirements associated with ensuring
compliance with the RoOs.

Rules of Origin in EU FTAs, GSP
and the Cotonou Agreement

The EU's trade preference programmes and
FTAs are highly consistent with each other
in terms of RoOs. The three types of prefer-
ence programme covered by this InBrief are
the bilateral and reciprocal EU FTAs, the
non-reciprocal EU GSP covering developing
countries and the non-reciprocal Cotonou
Agreement applicable to select ACP coun-
tries.

The RoOs in the EU preference programmes
and FTAs outline a mixture of SP, VA, and
CTH criteria for different products, and at
times a combination of these rules. Product-
by-product rules are largely alike across the
various FTAs and preferential programmes.
Cumulation is also a central feature, with
the GSP and the Cotonou Agreement cur-
rently providing the most extensive, and the
FTAs with Chile and Mexico the most restric-
tive, opportunities for cumulation. All the
agreements carry onerous administrative
requirements and require inter-country
RoOs to be met before allowing cumulation.

There are few drawback provisions, except
in the FTAs with Chile and Mexico (delayed
implementation) and in some of the Euro-
Mediterranean (MED) Association

A
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Jordan
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Agreements (e.g. with the Palestinian
Authority). Tolerance levels with respect to
non-originating content are highest in the
Trade, Development and Cooperation
Agreement (TDCA) with South Africa and in
the Cotonou Agreement (15%). Table 1 lists
the main features of the EU trade agree-
ments and RoO regimes.

A brief review of some of the EU's trade
agreements follows below, outlining some
of the important features of their respective
RoOs. The MED Association Agreements are
grouped as one for this purpose, followed by
the FTAs with South Africa (TDCA), Mexico,
Chile, and the GSP and the Cotonou
Agreement.

The Euro-Mediterranean
Association Agreements

The EU and 12 Mediterranean countries have
negotiated a number of Association
Agreements since the first Euro-
Mediterranean Conference held in
November 1995. The overall objective is to
form, by 2010, a single Euro-Mediterranean
Free Trade Area out of the separate agree-
ments that are currently in force. To date,
bilateral Association Agreements (MED
Agreements) have been concluded with
seven countries: Tunisia (1995), Israel (1995),
Morocco (1996), Jordan (1997), the
Palestinian Authority (1997), Algeria (2001)
and Lebanon (2002).

In terms of the trade aspects relating to
RoOs, the agreements are largely consistent
with each other and follow a similar pat-
tern. Some of the core features of the
respective RoOs discussed here are thus
applicable to each agreement.

Origin criteria

Common to all MED Agreements is the
notion of 'originating products', as the
agreements provide for preferential market
access to be granted only to goods that
originate in the respective territories.
Originating status is extended to wholly
obtained products (i.e. manufactured
entirely from locally-produced or grown
inputs) and to products whose non-originat-
ing component has undergone 'sufficient
working or processing'.

The conditions that have to be met in order
to obtain originating status consist of a
mixture of CTH, VA and SP criteria, and are
described in annexes to the agreements.
The majority of rules apply SP criteria to
non-originating products in order for the
final product to be deemed to be originat-

ing. A smaller number of items are based on
the CTH principle, and a few on the VA prin-
ciple. Of all the MED Agreements, only the
EU-Tunisia Agreement specifically contains
the general option of using the CTH crite-
rion (Protocol 4, Article 7.1), although it qual-
ifies this (in Article 7.2) by stating that this
option is not applicable to items listed in
Annex Il. Most goods are listed in this
Annex.

Notwithstanding the criteria referred to
above, some MED Agreements provide for
up to 10% by value of the ex-works price of
the final good to consist of non-originating
inputs (under the tolerance or de minimis
rule). This does not apply to harmonised sys-
tem chapters HS50 to 63 covering textile
and clothing goods, although this exception
is not included in the agreements with
Morocco, Tunisia and Algeria. However,
where specific VA rules for a given product
determine that a different percentage is
applicable, such specific rules take prece-
dence over the general 10% rule.

Cumulation

The MED Agreements provide only for lim-
ited cumulation, generally allowing only
bilateral cumulation with the EU and vice
versa (cumulation with third countries is
possible if the non-originating inputs have
undergone sufficient working and process-
ing). The EU's bilateral agreements with
Tunisia, Morocco and Algeria provide for
additional cumulation. Each of these agree-
ments provides scope for limited diagonal
cumulation, under which Tunisia may cumu-
late with Morocco and Algeria, and vice
versa. However, such goods must have
undergone working or processing that goes
beyond that referred to in Article 8(1) of the
respective agreements. Article 8(1) of
Protocol 4 lists operations that are deemed
insufficient to confer the status of originat-
ing products, whether or not there is a
change of tariff heading.

Recent developments in connection with
cumulation include 'Pan-Euro-
Mediterranean cumulation of origin', which
extends pan-European cumulation (in its
current limited scope) to all Mediterranean
countries having preferential trade agree-
ments or arrangements with the EU. This
concept, which was endorsed by EU and
Mediterranean trade ministers in mid-2003,
will see the current protocols on RoOs
replaced by a 'pan-Euro-Mediterranean’ pro-
tocol. This would apply to both the bilateral
agreements with the EU and the agree-
ments between the partner countries (simi-
lar RoOs between beneficiary countries
being a necessary condition for diagonal
cumulation).

Summary

The agreements with Tunisia, Algeria and
Morocco have marginally more flexible RoOs
than those with the other MED countries, in
that they provide for diagonal cumulation
among each other, have no drawback rules
and allow slightly greater flexibility with
respect to tolerance rules. Current develop-
ments should see the adoption of pan-
European RoOs leading to the replacement of
current RoOs with new rules providing for
greater diagonal cumulation.

The EU-South Africa TDCA

A Trade, Development and Cooperation
Agreement (TDCA) was concluded with
South Africa in 1999, and has been in force
provisionally and partially since January
2000, and fully since May 2004.

Origin criteria

The TDCA origin rules also consist of a mix
of CTH, VA and SP criteria, not unlike the
MED Agreements. A few examples: edible
fruit (Chapter HS08) must be wholly
obtained locally (an SP requirement...), and
where relevant the value of any non-origi-
nating materials used, as listed in Chapter
HS17 (sugar products), must not exceed 30%
of the ex-works price of the final product
(-..combined with a VA requirement). For
smoking tobacco (HS 2403) to be granted
originating status, at least 70% by weight of
the un-manufactured tobacco used must
already be originating (VA). Articles of cloth-
ing (woven, classified in HS562) are generally
required to be manufactured from yarn (SP).
Tin articles (HS80) must be manufactured
from materials that are classified under a
different heading to that applying to the
product, while the value of non-originating
materials used may not exceed 50% of the
ex-works price of the product (a mixture of
CTH and VA requirements).

South Africa_]
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Notwithstanding the various product-spe-
cific criteria, the TDCA provides for up to 15%
by value of the ex-works price of the final
good to consist of non-originating inputs
(under the tolerance or de minimis rule).
However, for products listed in Chapters
HSo3 to 24 (agricultural products) and
selected products in HSo1 (live animals and
animal products) and HSo2 (vegetable prod-
ucts), the permissible maximum for non-
originating inputs is 10%. Any product-
specific ceilings for non-originating inputs
still take preference, however. This waiver
does not apply to Chapters HS50-63, cover-
ing textile and clothing goods.

Cumulation

The TDCA allows bilateral cumulation
between South Africa and the EU, diagonal
cumulation with other ACP countries
(Protocol 1, Article 3 (1-7)), as well as full
cumulation with countries that are mem-
bers of the Southern African Customs Union
(SACU). For bilateral cumulation, it is not
necessary for input materials sourced in
either the EU or South Africa and used in
the production of goods destined for each
other's markets to have undergone any spe-
cific processing. Nonetheless, processing
needs to go beyond insufficient working or
processing operations as described in Article
6 (examples of insufficient processing
include operations to ensure the preserva-
tion of goods during transport and storage,
affixing of marks and labels, simple assem-
bly of parts to constitute a complete prod-
uct and the slaughter of animals.)

However, diagonal cumulation also requires
that the value added in the EU or South
Africa has to exceed the value added in any
one of the ACP states, unless such goods are
sufficiently further processed in the EU or
South Africa and have thereby achieved
originating status (this requirement does
not apply in the full cumulation provision
relating to SACU). Also, diagonal cumulation
with ACP states is only possible if ACP mate-
rials have acquired originating status by the
application of RoOs in the Fourth Lomé
Convention, and if the formal notification
requirements amongst the FTA partners
have been satisfied. In practice, therefore,
diagonal cumulation is somewhat more dif-
ficult to achieve than would at first appear
to be the case.

Documentary evidence

In the TDCA, an invoice declaration (instead
of an EUR.1 certificate) is sufficient for use
by 'approved exporters' (Art. 20) or for ship-
ments whose value does not exceed EUR
6,000 in value. 'Approved exporters' are

exporters who are so approved by their cus-
toms authorities, normally as a result of
their making frequent shipments under this
trade agreement, who have been allotted a
unique customs authorisation number, and
have satisfied their customs authorities that
they fulfil all relevant conditions with

regard to the originating status of their
exports.

Summary

Compared with other EU FTAs, the TDCA in
some respect contains marginally more lib-
eral RoOs, especially with regard to cumula-
tion, tolerance rules and drawback. The
Agreement provides for bilateral (with the
EU), diagonal (with the ACP countries) and
full (with the SACU) cumulation, and makes
no mention of drawback rules that would
disallow the claiming back of import duties
paid on non-originating materials used for
subsequent export. Tolerance levels for non-
originating materials are set at 15% for most
goods, which is the highest level in all EU
FTAs.

The EU-MeXxico Global
Agreement

The Economic Partnership, Political
Coordination and Cooperation Agreement,
also known as the Global Agreement,
between the EU and Mexico was signed on
8 December 1997 and came into force in
October 2000.

Origin criteria

The EU-Mexico RoOs contain a mix of CTH,
VA and SP criteria, as is the case with other
EU FTAs. The SP requirements are largely
consistent with the FTAs mentioned above.
A notable difference relates to woven gar-
ments listed in HS562, in relation to which
producers can choose to comply with either
of two parallel origin criteria. The first
relates to the usual two-stage transforma-
tion (for example, manufacture from yarn,
or unembroidered fabric subject to VA limi-
tations), while the second set of options
relates to completing two preparatory or
finishing operations (for example, scouring
and bleaching) in addition to printing (pro-
vided that the value of the unprinted fabric
does not exceed 47.5% of the ex-works price
of the printed fabric - a VA component).

In practice, this suggests that manufactur-
ers can qualify for originating status for
their products by using plain garments pro-
duced elsewhere, and performing printing
operations as well as, for example, scouring

and bleaching, or shrink resistance process-
ing and impregnating. This choice of criteria
relating to woven garments is unique
among the EU preference programmes cov-
ered by this report. However, this rule did
not come into force until after 31 December
2002, and until that time garments had to
be manufactured from yarn (with respect to
natural yarns) or man-made staple fibres.
This option does not apply to (knitwear)
garments listed in chapter HS61.

The EU-Mexico Agreement also provides for
up to 10% by value of the ex-works price of
the final good to consist of non-originating
inputs (under the tolerance or de minimis
rule). As in the other agreements, this
waiver does not apply to Chapters HS50-63,
covering textile and clothing goods. Any
non-originating materials used may not be
subject to drawback (Article 14).

Cumulation

The agreement allows bilateral cumulation
between Mexico and the EU (Annex Ill,
Article 3 (1-2)). It is not necessary for input
materials sourced in either the EU or Mexico
and used in the production of goods des-
tined for each other's markets to have
undergone any specific processing. On the
other hand, they must go beyond the insuf-
ficient working or processing operations
described in Article 6(1).

Documentary evidence

As in the TDCA, an invoice declaration
(instead of an EUR.1 certificate) is sufficient
for use by 'approved exporters' (Article 20)
or for shipments whose value does not
exceed EUR 6,000.

Summary

Mexico's FTA with the EU contains RoOs that
are largely similar to those contained in
other EU FTAs. However, in a number of
instances, the rules contain provisions that
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are less flexible than those found elsewhere,
especially with regard to cumulation and
drawback. Cumulation is only allowed on a
bilateral basis (i.e. between the EU and
Mexico), while drawback is disallowed from
2003 onwards (two years after the inception
of the agreement).

The EU-Chile Association
Agreement

The most recent FTA concluded by the EU is
that with Chile, signed in November 2002.
Besides covering political dialogue and
cooperation issues, the trade chapter in the
EU-Chile Association Agreement stands out
as being the most advanced in EU bilateral
agreements. The provisions on RoOs,
though, closely resemble those in the agree-
ments concluded with South Africa and
Mexico.

Origin criteria

The Chile-EU FTA origin criteria are consis-
tent with those in other EU FTAs, containing
a mixture of CTH, VA and SP rules. Specific
processing requirements are also largely
consistent with other EU FTAs. A small num-
ber of goods (mainly textile articles) qualify
for apparently more liberal origin for a

period of three years (for example, felt hats
may contain up to 50% non-originating
materials as opposed to the CTH criteria of
having to be manufactured from yarn or
textile fibres). These alternate conditions are
contained in Annex Il(a) to the agreement.

A de minimis rule allows up to 10% by value
of the ex-works price of the final good to
consist of non-originating inputs. This
waiver does not apply to Chapters HS50-63,
covering textile and clothing goods. A sus-
pensive condition relates to drawback,
which is effectively only prohibited four
years after the agreement's entry into force
in 2007.

Cumulation

The agreement allows bilateral cumulation
between Chile and the EU (Annex llI, Article
3 (1-2)). It is not necessary for input materi-
als to have undergone sufficient working or
processing. Nonetheless, they must go
beyond insufficient working or processing
operations as described in Article 6(1). This is
consistent with the EU's other FTAs. No pro-
vision is made for diagonal cumulation with
third countries.

Documentary evidence

The requirements relating to the preserva-
tion of proof of origin and supporting docu-
ments are contained in Article 27 of Annex
Il to the agreement, and are consistent with
the other EU FTAs (e.g. those with Mexico
and South Africa).

Summary

The RoOs contained in Chile 's Association
Agreement with the EU are largely similar to
those in the Global Agreement with Mexico.
A differentiating aspect is the fact that draw-
back rules only come into play from 2007
onwards, and minor differences exist in the
tolerance rules relating to textiles and
apparel.

The EU Generalised System of
Preferences (GSP)

The EU GSP is a system of tariff preferences
granted by the EU to products originating in
developing countries. These preferences
reduce (often to 0%) the tariff rate applying
to goods entering the EU market. As part of
the GSP, least developed countries (LDCs) are
granted, under the EU's 'Everything-But-
Arms' initiative (EBA), duty-free and quota-
free access for all goods except arms, and

including bananas (for a transitional period
to 2006), sugar and rice (to 2009). The ori-
gin criteria in the EU GSP are identical to the
EBA criteria. The EU GSP broadly covers most
industrial goods (HS 25-97), while coverage
of agricultural goods (HS 1-25) is more
restricted. The EU GSP runs in ten-year
cycles, the current cycle having begun in
1995.The EU is currently compiling guide-
lines for the next ten-year period, which will
run from 2006 to 2015.

The EU GSP is modelled in accordance with
principles agreed at the second United
Nations Conference on Trade and
Development (UNCTAD 11,1968). It is a facil-
ity for developed countries to grant prefer-
ential market access to exports from
developing countries on a non-reciprocal
basis. The European Community was the
first to implement a GSP scheme over 30
years ago in 1971. Currently, there are five
‘types' of GSP access, namely a general sys-
tem for all beneficiary countries, the
‘Everything But Arms' initiative for LDCs, and
three special arrangements for combating
drug trafficking, protecting labour rights
and promoting environmental protection.

Origin criteria

Like the RoOs in other EU FTAs and preferen-
tial trade programmes, the RoOs in the EU
GSP use CTH, VA and SP criteria for deter-
mining the origin of goods. Hence, products
not wholly obtained in the beneficiary coun-
try have to be sufficiently worked or
processed (as determined by the CTH/VA/SP
criteria) to be deemed to originate in the
beneficiary country and thus qualify for
preferential treatment. It must be stressed
that, as is the case with other RoOs, the GSP
requires only the non-originating compo-
nents to undergo sufficient working and
processing. Certain types of working and
processing are deemed insufficient to confer
originating status on the good, such as sim-
ple painting and polishing operations, or
breaking-up and assembly of packages.

Specific requirements in sample categories
(for instance, edible fruit, tobacco, woven
articles of clothing and articles made of tin)
are consistent with the RoOs in the EU's
FTAs and preference programmes.

LDCs (as listed in the EU GSP regulations)
may apply for derogations from certain RoO
requirements, if they face clear compliance
difficulties and if this is justified by the
growth needs of existing industries (or in
order to establish new ones). However, this
requires a formal and fairly elaborate appli-
cation process, and only three countries (i.e.
Laos, Cambodia and Nepal) have currently
obtained derogations for certain textile
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products. These allow them to use certain
materials at a later stage of development
while also lifting certain VA criteria.

A de minimis rule provides for up to 10% by
value of the ex-works price of a good (non-
clothing categories only) to consist of non-
originating materials (provided that the
value does not exceed any given percent-
ages in the product-specific 'list' rules). This
is consistent with the MED Agreements and
the FTAs with Mexico and Chile (although
the percentage is lower than those quoted
in the TDCA and the Cotonou Agreement).
An additional concession to GSP beneficiar-
ies is the absence of a drawback rule (Title
IV, Article 14 of the GSP).

Cumulation

The EU GSP allows both bilateral cumulation
and limited diagonal cumulation among
certain predefined regional groups of coun-
tries. This applies equally to the EBA initia-
tive. The countries in question are:

ethe 10 countries of the Association of
Southeast Asian Nations (ASEAN);

ethe 11 countries of the South Asian
Association for Regional Cooperation
(SAARC); and

ethe 11 countries of the Andean Community.

Regional cumulation provides for countries
within these groupings to freely use materi-
als sourced from one another, although origi-
nating status is only conferred on goods
shipped from the exporting country, provided
that the value added by the latter exceeds
the value added in any one of the other
regional partner countries. If this criterion is
not fulfilled, the good is deemed to originate
in the country where the highest percentage
of value is added, and will be subject to any
GSP restrictions imposed on that country. A
further requirement involving regional
cumulation is the prior conclusion of admin-
istrative cooperation agreements between
members of a group. Also, procedures must
have been put in place to certify the origin
each time goods are shipped between mem-
bers of the group.

Documentary evidence

Two principal forms of documentary evi-
dence are required under the GSP RoOs,
namely a certificate of origin (Form A; Article
81and Annex 17) and a certificate of move-
ment (EUR.1; Article 9oa and Annex 21). For
shipments of low-value GSP exports (i.e.
worth less than EUR 6,000) an invoice decla-
ration is sufficient (Article 89 and Annex 18).
Appendix IV of the EU GSP contains sample
copies of the required documentation and
forms.

Summary

EU GSP rules are generally valid for a period of
ten years, after which they are overhauled.
The current regime expires in 2005. Both bilat-
eral and regional cumulation is possible
among certain country groupings, i.e. the
Andean Community, the SAARC and the
ASEAN countries. RoOs under special dispensa-
tions applicable to least developed countries
(under the EBA initiative, for example) contain
no quantitative restrictions or tariffs, but are
otherwise the same as the EU GSP. Tolerance
levels are set at 10%, and there are no provi-
sions prohibiting drawback. In contrast to EU
FTAs, additional documentation (‘Form A') is
required for goods claiming GSP preferences.

The ACP-EU Partnership: the
Cotonou Agreement

The Cotonou Agreement was signed in 2000
between the EU and 77 African, Caribbean
and Pacific (ACP) countries, most of whom
are former colonies of EU member states. It
follows on from four previous non-reciprocal
agreements known as Lomé Conventions (I-
IV respectively). What distinguishes the
Cotonou Agreement from the old Lomé
Conventions is the fact that the current
agreement seeks to change the basis of
trade relations, by moving from non-reciproc-
ity to reciprocity. It does so by introducing
the concept of regional economic partner-
ship agreements (EPAs) and by seeking to
ensure that trade relations between ACP
countries and the EU are WTO-compatible
(Article 36(1) and (4)).

Negotiations on EPAs started in September
2002. These are due to enter into force by
2008 at the latest (Article 37.1 of the
Cotonou Agreement). Until that time, the
current trade preferences and RoOs will
remain in force.

Origin criteria

The RoO criteria in the Cotonou Agreement
(which are based on Lomé IV) are largely
consistent with other EU FTAs and contain a
mix of CTH, VA and SP criteria. They are set
out in Annex V to the agreement. Specific
processing requirements of sample product
categories are broadly similar to those
described in the other EU FTAs. A separate
annex (Annex IX) contains a list specifically
relating to textiles and clothing when work-
ing is carried out on textile materials origi-
nating in other ACP developing countries.

The Cotonou Agreement contains a de min-
imis rule (Protocol 5, Article 4.2) which
allows the use of non-originating materials

up to a maximum of 15% of the ex-works
price of the product. This percentage (identi-
cal to that quoted in the TDCA) is higher
than the 10% threshold laid down in the
FTAs between the EU and Chile, Mexico and
the MED Countries, whose tolerance thresh-
old for non-originating materials is 10%.

Unlike other EU agreements (with the
exception of the GSP), the Cotonou
Agreement also applies the de minimis rule
to textiles and clothing products (HS 50-63).

Cumulation

The agreement allows bilateral cumulation
between ACP countries and the EU, and
makes provision for diagonal cumulation
with South Africa (Annex V, Article 6). Limited
cumulation is also provided for with certain
'neighbouring developing countries belong-
ing to a coherent geographic entity". Full
cumulation is permitted between ACP coun-
tries, since technically they are considered as
being 'one territory' (Title Il, Article 2).

The agreement attaches extensive condi-
tions to cumulation with non-ACP countries
(as well as South Africa), which may be
summed up as follows:

® Materials originating in South Africa may be
used without further processing, but the
value added in the ACP country must
exceed the value added in South Africa. This
cumulation only applies after 3-6 years
following the conclusion of the TDCA and
does not apply to all products (as listed in
Annex XIll). Also, this cumulation is only
possible after the lifting of tariffs on these
products agreed between the EU and South
Africa, and following publication in the
Official Journal of the European
Communities of the date on which these
conditions have been met. South African
materials must also have obtained originat-
ing status by application of RoOs identical
to those set out in the Cotonou Agreement.
Cumulation with materials originating in
‘neighbouring developing countries, other
than an ACP state, belonging to a coherent
geographical entity' is possible, but
requires the prior conclusion of
administrative agreements between the
ACP countries, the EU and the affected
neighbouring countries. For products
listed in HS50-63 (textiles and clothing),
CTH processing must also subsequently
take place in the ACP country, while a
further Annex prescribes the working or
processing required on certain of the
textile and clothing products listed in
HS50-63.

Despite the flexibility with respect to cumu-
lation with South Africa, the conditions and
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ACP Countries I

A

administrative requirements mean that diag-
onal cumulation is difficult to achieve in
practice.

Documentary evidence

The requirements relating to the preserva-
tion of proof of origin and supporting docu-
ments are set out in Article 28 of Protocol V
of the agreement, and are consistent with
the EU FTAs (i.e. the use of EUR.1 movement
certificates and three-year preservation
requirements for the documents).

Summary

Despite its non-reciprocal nature, the RoOs in
the Cotonou Agreement are similar to those in
the various EU FTAs, although some provisions
are significantly more flexible. Cumula-tion is
provided for on a bilateral and diagonal basis
with South Africa (three years after the con-
clusion of the TDCA and subject to additional
postponement clauses and conditions) and
regionally with certain predefined ‘neighbour-
ing developing country groupings', subject to
the observance of certain administrative pro-
cedures. Tolerance levels are set at 15% with no
special mention of the textile and clothing
sectors, making this the highest tolerance level
(together with South Africa) of all EU trade
preference programmes.

Synthesis of main features

The EU FTAs and trade preference pro-
grammes display a high degree of consis-
tency and similarity. In most cases, there are
few differences between non-reciprocal and
(negotiated) reciprocal agreements,
although non-reciprocal preference pro-

grammes are clearly aimed only at the
developing and least developed countries
(for instance under the GSP or Cotonou
Agreement).

The basic premise underlying the RoOs in
EU FTAs is the concept of determining the
originating status of goods that are 'wholly
obtained' or 'sufficiently processed' in one of
the countries that are party to an agree-
ment. While the originating status of
‘wholly obtained' goods is usually clear cut,
a combination of comprehensive rules,
based on SP, VA and CTH criteria, have been
devised to underscore what constitutes suf-
ficient working or processing. While only
one of the criteria is prescribed in most
instances, a combination of, and sometimes
a choice between, qualifying criteria is
offered in other instances. A few sample
product categories used for comparison pur-
poses revealed a very high degree of correla-
tion among the seven MED Agreements, the
three FTAs with South Africa, Mexico and
Chile, and the non-reciprocal trade regimes
(the GSP and the Cotonou Agreement).
Instead of stipulating a uniform local con-
tent criterion (for example), the various
RoOs are relatively onerous and place a sig-
nificant burden on producers and other eco-
nomic agents in exporting countries.

Augmenting the RoO principles are toler-
ance levels which, as the name implies,
allow a certain measure of deviation from
the principle that all materials used must be
originating. The tolerance rules in the EU-
South Africa FTA and the Cotonou
Agreement are the most liberal (at 15%),
while those in the other EU FTAs and the
GSP are set at 10%. The textile and clothing
sector, which is particularly sensitive and is
thus subject to additional protection in
FTAs, is specifically excluded from these tol-
erance levels, except in the Cotonou

Agreement and the GSP, which contain no
reference to such a limitation.

The principle of cumulation amounts in
effect to a derogation from the basic prem-
ise that goods have to be 'wholly obtained'
in the home country. The availability (or
unavailability) of cumulation can have a sig-
nificant impact on the extent to which
countries are able to take advantage of
trade preferences.

A significant degree of variance was found
among the various agreements. Both the
TDCA and the Cotonou Agreement offer the
greatest flexibility: both provide for bilateral
(with the EU) and diagonal (with 78 ACP
countries) cumulation. In addition, the TDCA
offers full cumulation with members of the
SACU, while the Cotonou Agreement pro-
vides for full cumulation among ACP coun-
tries, diagonal cumulation with South Africa
(three years after the inception of the
TDCA), and limited regional cumulation
with certain 'neighbouring developing coun-
tries'. A number of clothing categories are,
however, excluded from the general cumu-
lation provisions. The GSP allows limited
regional cumulation with certain developing
country groupings, while the MED
Association Agreements mostly offer bilat-
eral cumulation (with the exception of
Tunisia, Morocco and Algeria, which may
cumulate with each other). The EU-Mexico
and EU-Chile Agreements offer the least
flexibility, and provide only for bilateral
cumulation.

The no-drawback rule is an important provi-
sion in certain EU FTAs. As trade in goods
between partners of an FTA is no longer
interpreted as 'exports' for the purposes of
drawback laws, (non-originating) imported
materials obtained from third countries and
used in the manufacture of exports to the

www.ecdpm.org/inbrief6i



InBrief 61 April 2006

Comparing EU free trade agreements

Page g

FTA partner may not receive any refunds of
import tariffs originally paid on them. While
drawback rules are a feature in many FTAs
worldwide, the FTAs under discussion here
are only partly exposed to drawback prohi-
bitions. The MED Association Agreements
(with the exception of those with Tunisia,
Morocco and Algeria) disallow drawback,
while the EU-Mexico FTA disallows it from
2003 onwards and the EU-Chile FTA disal-
lows it from 2007 onwards. No mention of
drawback is made in the TDCA, the GSP or
the Cotonou Agreement.

Administrative requirements, encompassing
documentary evidence, proof of origin and

customs procedures are fairly onerous
across all FTAs. While the original aim is to
avoid transhipment and FTA benefits accru-
ing to unintended third countries, they may
also serve to protect the interests of the
preference-giving country. Nonetheless, they
place a significant burden of compliance on
exporters, and are frequently seen as a rea-
son for goods that are ostensibly eligible for
preferences not receiving preferential mar-
ket access. Countries such as the United
States and Canada generally impose less
stringent documentary requirements.
Unlike the EU, which only accepts origin
declarations issued by government authori-
ties, the latter allow declarations by

exporters and certain non-governmental
bodies, thus essentially shifting the burden
of proof to the importer.

On the whole, there is a high degree of con-
sistency among all the EU's FTAs and prefer-
ential trade regimes. The actual
requirements for being recognised as
‘wholly obtained' or 'sufficiently trans-
formed' and thus originating are largely the
same on a product-by-product basis. The
main differences among RoOs are with
regard to cumulation, tolerance rules and
drawback provisions, where, on the whole,
the EU-South Africa TDCA displays the
greatest degree of flexibility.

Table 1: Main features

Diagonal

MED TDCA Mexico Chile GSP Cotonou
Origin criteria
Wholly obtained/
sufficiently \/ \/ \/ \/ \/ \/
processed
List rules \/ \/ \/ \/ \/ \/
Combination of
CTH, VA and SP v v v v v v
Cumulation
Bilateral \/ \/ \/ \/ \/ \/

Yes (Tunisia, Algeria Yes (with ACP coun-

and Morocco only) tries), subject to
certain conditions

Pending: New rule
covering diagonal
cumulation among
all EU-MED coun-
tries

Regional

Drawback Disallowed, except
in agreements with
Tunisia, Morocco

and Algeria

Tolerance /
de minimis

10% excluding tex-
tiles and clothing;
does not apply to
Tunisia, Morocco
and Algeria

EUR.1/ Invoice
Declaration

Documents

No provision

15% excluding tex-
tiles and clothing;
10% for certain agri-
cultural categories

EUR.1/ Invoice
Declaration

Full (with SACU
countries only)

Disallowed from

2003 2007

10% excluding tex-
tiles and clothing

EUR.1/ Invoice

Declaration Declaration

Disallowed from

EUR.1/ Invoice

Yes, with South
Africa, three years
after TDCA (subject
to certain condi-
tions)

Yes (three prede-  |Yes, with neigh-
bouring developing
countries (limited
and onerous condi-
tions)

No provision No provision

10% excluding tex-
tiles and clothing
and products listed
in Appendices Il and

EUR.1/ Invoice
Declaration

EUR.1/ Certificate
of Origin Form A/
Invoice Decl.
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Notes

1 See UNCTAD (2004).

2 European Commission (2003).

3 'Ex-works price' means the price paid for the product ex works (i.e. available from the
seller's premises) to the manufacturer in a Contracting Party in whose undertaking
the last working or processing is carried out, provided the price includes the value of
all the materials used, minus any internal taxes which are, or may be, repaid when the
product obtained is exported.

4 Forinstance, this is a feature of the Trade, Development and Cooperation Agreement
(TDCA) with South Africa in relation to cumulation among countries that are mem-
bers of the Southern African Customs Union (SACU). Alternatively, in the Cotonou
Partnership Agreement, all ACP countries are seen as a single territory for cumulation
purposes and may thus freely use each other's inputs.

ACP
ASEAN

CTH
EBA
EU
FTA
GSP
HS
MED
RoO
SAARC

SACU
SP
TDCA

VA
WTO

Acronyms

African, Caribbean and Pacific states
Association of Southeast Asian
Nations

Change in Tariff Heading
Everything-But-Arms

European Union

Free Trade Agreement

Generalised System of Preferences
Harmonised System

Mediterranean

Rules of Origin

South Asian Association for Regional
Cooperation

Southern African Customs Union
Specific Processing

Trade, Development and Cooperation
Agreement

Value-Added

World Trade Organization
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Augier, P, Gasiorek, M., & Lai-Tong, C. (2003), The Impact of Rules of Origin on
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com2005_o100eno1.pdf
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Preferential Trade Arrangements, European Commission, December 2003
http://europa.eu.int/eur-
lex/lex/LexUriServ/site/en/com/2003/com2003_o0787eno1.pdf

Gasiorek, M, et. al (2002), Study on the Economic Impact of extending the Pan-
European System of Cumulation of Origin to the Mediterranean Partners'
part of the Barcelona Process, report to DG Trade, European Commission.
http://trade-info.cec.eu.int/doclib/docs/2003/september/
tradoc_113838.pdf

Krishna, K. (2004), Understanding Rules of Origin, mimeo 11 February,
forthcoming in Estevadeordal et al. eds., Rules of Origin,
http://emlab.berkeley.edu/users/obstfeld/281_spog/krishna_survey3.pdf

Naumann, Eckart (2005), Rules of Origin under EPAs: Key Issues and New
Directions, Tralac, October. www.tralac.org/pdf/20051018_ROO_paper.pdf

OECD (2002), The relationship between Regional Trade Agreements and
Multilateral Trading System: Rules of Origin,Working party of the Trade
Committee, TD/TC/WP(2002)33/FINAL
www.olis.oecd.org/olis/2002doc.nsf/43bb6130e5e86e5fc12569faoosdoogc
/3799ccf819ca1358c1256bfboo5228f1/$FILE/JT00129798.PDF
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ng=1&mode=toc

WTO (2002), Rules of Origin Regimes in Regional Trade Agreements, Committee
on Regional Trade Agreements,WT/REG/W/45
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/REG/
W45.doc

Information sources
www.acp-eu-trade.org
EU Rules of Origin
http://europa.eu.int/comm/taxation_customs/customs/customs_duties/

rules_origin/index_en.htm

http://europa.eu.int/comm/taxation_customs/customs/customs_duties/
rules_origin/preferential/index_en.htm

EU Bilateral Trade Relations Gateway
http://europa.eu.int/comm/trade/issues/bilateral/index_en.htm

WTO Agreement on Rules of Origin
www.wto.org/english/docs_e/legal_e/22-roo_e.htm

Trade Law Centre for Southern Africa (tralac)
http://www.tralac.org/scripts/nav_sub.php?id=33&atid=3
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The InBrief series Comparing EU Free Trade Agreements is aimed at
trade negotiators, policy makers, officials and experts in gathering a
better technical insight into the evolution of EU trade agreements and
the approaches adopted by the EU in negotiating these agreements.
This might be of particular interest to actors involved with or
interested in the current and forthcoming negotiations on trading
agreements with the EU, such as the African, Caribbean and Pacific
(ACP) countries with Economic Partnership Agreements (EPAs). A
complementary and parallel series on EPAs, called Economic Partnership
Agreement InBriefs, provides insights into the main issues faced by the
ACP, and discuss options for the negotiations with the EU
(www.ecdpm.org/epainbriefs).

Topics included in the ECDPM InBrief series on trade for 2005-2006 are:
e Agriculture

e Anti-dumping and Safeguards

e Competition Policy and State Aid

e Dispute Settlement

e Fisheries

* Government Procurement

* Investment

e Rules of Origin

e Sanitary and Phytosanitary Standards (SPS)
e Services

e Special and Differential Treatment

e Technical Barriers to Trade (TBT)

e Trade Facilitation

* WTO Compatibility

InBrief series on trade for 2005-2006
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www.ecdpm.org/ftainbriefs and www.ileapinitiative.com
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