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Introductory note

As part of this series we requested Andrew Bradley to give us an overview of the cases of Article 96/366a proce-
dures as seen from an ACP perspective. The table in this document gives a complete listing of all the cases with a
series of notes on each one. The short written piece gives a basic overview of the current debate on Article 96 as
it might be seen from an ACP point of view. The article is not however an official position of the ACP Group, but

represents the author’s personal assessment.

An ACP Perspective

Introduction

The Cotonou Agreement, often hailed as the most
comprehensive partnership between a developing
and developed grouping within the North-South
development cooperation context, also provides a
firm basis for ACP-EU political dialogue, and in partic-
ular for dialogue on the essential elements and fun-
damental element: respect for human rights, demo-
cratic principles, rule of law and good governance.

One of the key objectives of the Cotonou Agreement
is to eradicate poverty, and it is therefore expected,
within the spirit and nature of the ACP-EU
Partnership, that when the Article 96 consultation
procedure is invoked, it will be without any negative
consequences for the aforementioned key objective
of the Agreement.

Nevertheless, Article 96 is perceived to be negative,
potentially punitive in nature, unilaterally applied,
and when applied incorrectly, neither complementa-
ry to nor in conformity with the key objectives of the
Cotonou Agreement. It is within this context that the
ACP Group, through the recent revision of the
Cotonou Agreement, addressed these concerns by
rendering political dialogue under Article 8 more sys-
tematic and formal. The new Annex VIl to the
Cotonou Agreement entitled, "Political dialogue as
regards human rights, democratic principles and the
rule of law", sets out detailed modalities for this
structured dialogue, which should bring the eventual
application of Article 96, when needed, in line with
the key objectives of the Cotonou Agreement.

Realistic expectations

The ACP Group is aware of its responsibilities and
obligations in terms of the Cotonou Agreement and
has established a framework for intra-ACP political
dialogue, which will allow the Group to address, first-
ly at the intra-ACP-level, issues related to human
rights, democratic principles, the rule of law, and
good governance. The comprehensiveness of the
Partnership and the longstanding ACP-EU relation-
ship should therefore allow the Group to resolve
internally, prior to any EU involvement, issues that
might have an impact on the relationship.

A handful of developments now will provide the
opportunity to both Parties to change current per-
ceptions in relation to the utiliszation and applica-
tion of Article 96 consultations: the revision of the
Cotonou Agreement, a better understanding of the
modalities, prospects, and opportunities for political
dialogue, improved communication, and a refocused
willingness to address vigorously the key objectives
of the Agreement. Conditionality in development
cooperation is not disputed, but it should always be
applied, when needed, with the key objectives of the
Partnership at heart. It should never lead to the
detriment of the peoples of the developing world. To
this end, both signatory Parties to the Agreement
should always ensure to act in a responsible manner
and in support of the key objectives, as well as the
spirit of the Partnership.

The strengthened focus on political dialogue (Article
8) will invariably lead to an improved application of
Article 96 consultations and indeed remove some of
the negative connotations attached to the Article.
The objectives of Article 96 consultations should
always be to assist the implicated country and to cre-
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ate an environment where a normaliszed relation-
ship can exist. Only then will this Article also con-
form to, and support the key objectives of the
Cotonou Agreement.

Article 96 should therefore only be utiliszed after
exhaustive political dialogue, as foreseen in Article 8,
except in cases of special urgency. When needed,
Article 96 consultations provide the basis for formal,
high-level consultations between the Parties on the
essential elements, which would not necessarily lead
to the application of appropriate measures by one
Party. It is now the obligation of the ACP Group and
the EU to ensure, through an improved application of
Article 96 consultation procedures, that formal dia-
logue does not necessarily lead to invoking appropri-
ate measures, but that it could, in most cases, also
lead to the full normaliszation of relations.

The signatory Parties' demonstration of a greater
willingness to cooperate and trust each other would
contribute to strengthening the Partnership. When a
need arises to institute appropriate measures within
the context of the Article 96 consultation procedure,
the focus should be directed firstly towards the
development of capacities to address the initial per-
ceived violation, prior to any inclination to resort to
potential punitive measures. In a Partnership, the
need to invoke appropriate measures should be the
last resort, and the emphasis should be to resolve
differences, to improve cooperation, communication,
foster improved understanding, and to apply best
practices to address and achieve the key objectives of
the Agreement.

Conclusion

The application and utiliszation of Article 96 consul-
tations should always conform to and complement
the key objectives of the Cotonou Agreement.

The ACP Group and the EU have an obligation to
explore all possibilities for the resolution of any
problem, whether it is at the level of the ACP Group
and/or the joint level. Dialogue between the signato-
ry parties must always continue, irrespective of the
gravity of any potential problem. Appropriate meas-
ures as foreseen in Article 96 cannot be unilaterally
developed and applied. The ACP and EU should com-
mit themselves to focusing on problem solving and
creating an environment for joint action and deci-
sion-making. This commitment will do justice to the
spirit and uniqueness of the ACP-EU Partnership.



ACP States and the EU:
Table of consultation
procedures and countries
under sanctions

Since 1996, the following ACP States have been
involved in consultations with the European Union
(EU) under Article 366a of the Lomé Convention and
Article 96 of the Cotonou Agreement, respectively:

Republic of Niger (1996 and 1999);

Republic of Togo (1993, 1998, and 2004);
Republic of Guinea-Bissau (1999 and 2004);
Federal Islamic Republic of the Comoros (1999);
Republic of Cote d'lvoire (2000 and 2001);
Republic of Haiti (2000);

Republic of the Fiji Islands (2000);

Republic of Liberia (2001);

Republic of Zimbabwe (2002);

Republic of Sudan (1990)%

Central African Republic (2003); and
Republic of Guinea (2004).

Presently2, EU sanctions apply to five ACP States:

Republic of Togo;

Republic of Haiti;

Republic of Liberia;
Republic of Zimbabwe; and
Republic of Guinea.

Notes

1 EUsanctions against Sudan commenced prior to the
nception of Article 366a of the Lomé Convention
As of 1July 2005

3 Corruption was one of reasons for Liberia/EU consultations,
but consultations were conducted under Article 96
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No ACP State has been called by the EU for consulta-
tions under Article 973 of the Cotonou Agreement,
and the principle reasons for consultations under
Article 96 relate to:

e Coups d'état;

e Flawed and lack of transparent electoral process-
es; and

¢ Violation of democracy principles, rule of law,
respect of human rights and fundamental free-
doms.

The table below provides the reader with informa-
tion relating to the (i) ACP States invited to enter into
consultations with the European Union under Article
366a of the Lomé Convention and Article 96 of the
Cotonou Agreement, respectively, (i) date of opening
of consultations, (iii) EU reason(s) for consultations/
sanctions, (iv) measures (sanctions) taken by the EU,
(v) measures implemented by the ACP State and the
ACP Group, and (vi) the current status of the relation-
ship. Further, the document also provides an
overview of ACP States under sanctions within the
ACP-EU framework.
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